Commentary is for information only.
Proposed new language is double-underlined;
Proposed deleted language is stricken.

EXHIBIT A

Proposed Comprehensive Plan Amendments
for Planning Commission Hearing June 10, 2024

[DRAFT] ORDINANCE NO.

AMENDMENTS TO VOLUME 3, DEVELOPMENT CODE OF THE GRESHAM COMMUNITY
DEVELOPMENT PLAN, REGARDING MODIFYING THE DURATION OF EXEMPTION FROM
SUBSEQUENTLY ADOPTED LAND USE ORDINANCES FOR SUBDIVISIONS

THE CITY OF GRESHAM DOES ORDAIN AS FOLLOWS:

Section 1. Volume 3, Development Code, Article 11, Procedures, is amended as follows:

Proposed Text Amendment

Commentary

11.0108 Modifications to Approved DR-E Applications

* %%

B. Modifications necessitating changes to Design Standards, Design

discussed as part of the DR-E review will be reviewed and decided

upon by the Design Commission with the exception of those
applications reviewed by City Council as described in 11.1106(F),

which shall be reviewed and decided upon by City Council. Written
notice of the Design Commission meeting will be provided to all

parties of record 20 days prior to the meeting at which the Design

Commission will consider these changes.
%k k%

Guidelines, conditions of approval or specific discretionary standards

Revising language related to
design modifications such
that those applications called
up for review by Council
remain with them for review
of modifications.

11.0302.F Type | Notice of Decision

%k k%

5. A statement that the decision is final, unless a Notice of Appeal is
filed within twelve (12) calendar days of the notice of decision, or, in
the case of weekends and holidays, by the end of the next business
day. The notice shall state in boldface type the date and time by
which an appeal must be filed. The statement shall describe the

requirements for filing an appeal of the decision.
* % %

Provide clarification on
appeal deadlines when the
deadline falls on a weekend
or holiday. This language
also aligns with the Gresham
Revised Code.

Additional changes to
consistently refer to
“calendar” days and provide
consistent formatting

11.0302.G Appeal of a Type | Decision

* %%

s
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Tabitha Boschetti
Presented in code numerical order but might read better by topic

Jim Wheeler
How best to state that the filing deadline is 5:00 PM on the 12th day - except on weekend/holiday? This would need to be done for each of the decision types that follow this section.�

Ashley Miller
Proposal for EOD language. This might work as the end of the business day is implied�

Ashley Miller
It could be good to add in the commentary that this language also aligns with the GRC. �


1. The applicant may appeal a Type | decision by filing a Notice of
Appeal within twelve (12) calendar days of the date the Notice of

Decision was mailed, or, in the case of weekends and holidays, by the
end of the next business day. Appeal authorities are identified in

Table 11.0204.

%k %k

11.0402.F Type Il Notice of Decision

%k k%

f. The date the decision shall become final, unless appealed within
twelve (12) calendar days of the notice of decision, or, in the case of
weekends and holidays, by the end of the next business day. The
notice of decision shall state in boldface type the date and time by
which an appeal must be filed. The statement shall describe the

requirements for filing an appeal of the decision; and
%k k%

a4

G. Appeal of a Type Il Decision

* %%

1. The Type Il administrative decision may be appealed by the

applicant and any person providing written comments during the 14-
day comment period by filing a notice of appeal within 12 twelve (12)
calendar days of the date the notice of decision was mailed, or, in the

case of weekends and holidays, by the end of the next business day.
Appeal authorities are identified in Table 11.0204.

* %%

a4

11.0502.G.3 Type lll Notice of Decision

* %%

c. A statement that the decision is final, unless appealed or called up

for review by City Council as described in 11.1106(F) within twelve

(12) calendar days of the notice of decision, or, in the case of
weekends and holidays, by the end of the next business day. The
notice shall state in boldface type the date and time by which an
appeal must be filed. The statement shall describe the requirements
for filing an appeal of the decision. The statement shall note that only
those persons who made an appearance efon the record are entitled

to appeal the decision.
%k k%

Provide clarification on
appeal deadlines when the
deadline falls on a weekend
or holiday.

Also providing clarification
that review by Council in the
given time period follows the
same timeline requirements
as a typical appeal.

11.0502.H. Appeal of a Type lll Decision

* %%

1. The decision of the Hearings Officer, Planning Commission, or
Design Commission in a Type Il action may be appealed to the appeal

Reference the new path for
City Council to initiate review
of a Type lll Decision after
the initial decision.
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Jim Wheeler
"on record" or "on the record"?�


authority identified in Table 11.0204. Only the applicant or persons
who submitted comments or made an appearance efon-the record at
the public hearing before the Hearings Officer, Planning Commission,
or Design Commission have standing to appeal a Type Il decision.

Additionally, the City Council may initiate review of a Type Ill Decision
made by the designated “Decision Authority” as indicated in Table
11.0204, as provided in Section 11.1106.F.

%k %k

11.1101 General (Appeals)

%k k%

A decision on the issuance of a Type |, Il or Il development permit
may be appealed by an affected party by filing a Notice of Appeal with
the Manager within 142 twelve (12) calendar days of the date on the

written Notice of Decision, or, in the case of weekends and holidays,

by the end of the next business day. Table 11.0204 identifies the

decision authority and appeal authority for each application type.
%k k%

Provide clarification on
appeal deadlines when the
deadline falls on a weekend
or holiday.

11.1106 Specific Provisions for Appeal of a Type Ill Decision

* %%

F.

1. The City Council may, by the process described in 11.1106.F.2,
initiate a hearing as a “Council Review” of a Type |ll Decision made by
the designated Decision Authority as identified in Table 11.0204. City,
Council may take this action both where City Council is the designated
“Appeal Authority” indicated under 11.0204, and where City Council
would be taking the place of another Appeal Authority. Where City
Council is the “Decision Authority” or there is no available local

appeal, City Council may not initiate Council Review.

2. The Council Type |l Review process is initiated by the following
procedures. The requirements of Section 11.1101 and 11.1102, Notice
of Appeal, do not apply.

a. Anindividual City Councilor or the Mayor shall notify the City

Manager or their designee of the intent to initiate a Council
Review process Wwithin twelve (12) calendar days of the

written Notice of Decision, or, in the case of weekends and

holidays, by the end of the next business day. Staff shall begin
the process of scheduling a tentative Council Review hearing,
pending confirmation by majority vote of City Council to

proceed with the Council Review hearing as described in
Section (b) below.

This section outlines a new
“Council Review” process by
which City Council may call
up a Type lll Decision by a
Decision Authority to initiate
an appeal hearing to be
heard by City Council, within
the applicable appeal period.

The process for initiating
Council Review is a two-step
process designed to parallel
the existing timeline for
Notice of Appeal and
scheduling an appeal
hearing. Appeal hearings
typically need to be
scheduled within 45 days
after receiving the Notice of
Appeal. Logistically, staff will
need to schedule the Council
Review hearing with one
intervening City Council
meeting to hold the
confirming vote. In most
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Jim Wheeler
"on record" or "on the record"?�

Jim Wheeler
How best to state that the filing deadline is 5:00 PM on the 12th day - except on weekend/holiday?�

Tabitha Boschetti
Check how defined

Tabitha Boschetti
Alternatively, we could add a column to 11.0204 and cut down the verbiage in the rest of the paragraph

Jim Wheeler
Probably should be both Sections 11.1101 and 11.1102.�

Tabitha Boschetti
Make sure their final day ends

Tabitha Boschetti
There can be up to 21 days between regularly scheduled meetings (long months that start on Tuesday). Salem allows initiation up to the next Council meeting but I think that’s too long to have certainty in the appeal period, so it seems better to rely on Council calling a special or emergency meeting

Jim Wheeler
I agree that the call-up period may need to be longer than 12 days, though however long it is, it counts towards the overall 120 days. The timing is between PC and CC meetings more than between different CC meetings. There are also the recesses that occur. I think that whatever the time period is landed on, it needs to be as short as practical, if longer than 12 calendar days and if the Council misses the deadline, so be it.�

Jim Wheeler
Need to reference subsection (b) here, just to clearly articulate that an individual Councilor's notice of intent to appeal does not actually effectuate the appeal (or call-up).�


b. The City Council shall then hold a vote at the next available
City Council meeting after the individual initiation described,
and before the tentative hearing date. Majority vote shall be

required to confirm the decision to proceed with the Council
Review.

o

If the majority of City Council does not vote to proceed with
Council Review, the tentatively scheduled hearing will be
canceled. Unless a separate Notice of Appeal has been
accepted per Section 11.1101 and 11.1102, the decision will
be final. If a separate Notice of Appeal has been accepted, the
appeal hearing shall be held with City Council as the Appeal
Authority.

3. uncil Review hearing shall be a review of the record with the

right of argument and proceed under the appeal procedures of
Sections 11.1103 and 11.1106, with City Council acting as the Appeal
Authority. Only those parties that presented testimony on the record
of the initial Type Il hearing may participate. No new evidence is
permitted; however, new legal argument is permitted. Testimony
and/or argument is permitted in writing or orally, by those that are
parties to the evidentiary hearing record. The decision of City Council

as part of the Council Review hearing shall be the final local decision.
Any further appeal shall be to the Land Use Board of Appeals (LSBA).

4.In"the event that a separate Notice of Appeal is filed where City
Council votes to initiate a Council Review, the City Council will take
the place of any other Appeal Authority designated in Table 11.0204.
Other appellants who have filed a timely Notice of Appeal may still
participate as appellants in the hearing process and retain the same

rights to participate and receive notice and otherwise indicated in
Article 11.

circumstances, an emergency
Council meeting should not
be necessary.

The recommendation to hold
an appeal hearing at City
Council if applicable and the
vote fails is intended to avoid
the need for scheduling
multiple tentative hearings
with different bodies, which
could result in significant
public confusion and present
a barrier to participation.

The new Council Review
process mirrors the
established appeal hearing
process, except that there is
no appellant role (unless
separate Notice(s) of Appeal
are filed).

6.0504.G 1. An appeal must be filed within fourteen (14) calendar
days of mailing of the notice of the decision, or, in the case of

weekends and holidays, the next business day, and be accompanied
by the applicable deposit for costs.

Add “calendar” days for
relative consistency. Middle
Housing Land Division
timelines follow ORS 197.375
for Expedited Land Divisions.
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Jim Wheeler
Should reference Sections 11.1101 and 11.1102 here.�

Tabitha Boschetti
This is similar to the City of Salem’s approach (Title X Sec 300.1050: https://library.municode.com/or/salem/codes/code_of_ordinances?nodeId=TITXUNDECO_UDC_CH300PRLAUSAPLELAUSPR_S300.1050RECO) Type III appeals are otherwise on the record, but the assumption is that Council might be calling for review if key issues were missed in their perception

Jim Wheeler
Appeals of Type III decisions need to be "on the record. The initial hearing establishes the record and that shouldn't be permitted to be added to by a subsequent appeal of a decision based on that hearing. It is different for a Type IV legislative process, where the initial hearing is made by a recommending body vs a deciding body.�

Jim Wheeler
Ellen should review this to make sure it makes legal sense.�

Ellen Van Riper
Consider having the appeal to the City Council be de novo as provided by ORS 227.175.10.D and E.  Would be consistent with allowing “new testimony.”

Jim Wheeler
As per discussions since this comment, the hearing should not be "de novo" and all new arguments and testimony is provided by parties to the evidentiary hearing record and are based "on the record".�

Jim Wheeler
In this situation, where the appeal body is not the Council, the appeal hearing is "de novo", so anyone can participate and have full appeal rights to LUBA.�


