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Impacts of Vacancy:

Vacant large format retail storefronts can have negative i mpacts on the surrounding areas, both
aesthetically and economically. The Federal Reserve Bank of Atlanta’s Journal Partners' detailed
many of the issues associated with the closure of these stores. The journal stated:

Abandoned buildings and empty parking lots are not only unsightly, but they also become
targets for vandals and attract other undesirable activities. The empty space also becomes a
visible sign of economic decline and disinvestment.

In addition to the visual impacts, departure of a large retailer may strain other area
businesses. Surrounding businesses often rely on traffic generated by larger retailers, so
when the retailer departs or relocates, the dependent businesses may be in jeopardy as well.
Smaller retailers in shopping centers may hold leases that allow them to vacate if the anchor
tenant departs. Loss of a big-box retailer can thus trigger the decline of an entire shopping
center.

While the article did not  elaborate on the speci fic s ize of the retail causing these i mpacts, it
generally discussed vacancy of discount stores, such as Wal mart, Target and K mart, department
stores including Sears, JC Penney’ s and Montgom ery Ward, as well as groce ry stores. While
vacancy of mid-size retail and smaller retail spaces can also have negative i mpacts, most of the
vacancy literature reviewed focu ses on the larger scale structures, generally occupying 60,000
square feet or greater.

The result o f'these highly visible vacant larg e format ret ail spac esi st he perception of
disinvestment and blight. The empty structures have the potential to trigger further decline within
a multi-tenant commercial development.

Nationally, the primary causes of vacancy in large format retail spaces include:
e Poor economic performance (lower than expected sales)
e Development of a newer store nearby

e Large nationwide closures due to acq uisition, cons olidation or a retailer going out of
business

! Partners Volume 15, Number 2 (2005)
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With the first two causes, the retailer can often hold onto the lease, paying rent in order to prevent
a competitor from occupy ing the space. > This creates difficulties in reoccupy ing the space, as
there may be no m otivation from the building owner if rent is still being received. The third
cause results in viable retail space being vacated as a result of forces outside local control.

Quantifying the Issue:

A co mparison between the Portland metro arear etail vacancy rate (7.4%, g4, 2009) * and the
national retail vacancy rate (12.6%)" illustrates several key issues. First, it shows the potent ial
impact that the urban growth boundary has on containing development and limiting the amount of
unnecessary retail development. Thisi s likely a cause of the Por tland metro a rea’s lower r ate,
which historically has been one third lower than the national average. However, the statistics also
show the Portland metro area is not immune from retail vacancy, and half of the vacant spa ce, or
1.5 million square feet, is attr ibuted to large-format retail > defined by brokers as space s 20,000
square feet or larger.

The Portland metro area also has a documented hi story of successfully renting vacated spaces to
new tenants or redeveloping the site.  One local example of this is the form er Q FC space at
Gresham Station which is currently a Best Buy . Recent data is i ndicating that the metro area’s
vacant large format retail spaces are be ginning to be re-absorbed, which is being attributed to
lowered lease rates.’

Gresham currently has four retail space s over 20,000 square feet which are vacan t, totaling about
154,000 square feet. These include the Food for Less space (60,000 square feet), the vacant QFC
building (42,000 square feet); the former Wild Oats space (28,000 square feet) and the former
Goodwill (24,000 square feet).’

The timeframe required to release and reoccupy a large format space (typical) could be expected
to last between six months and two years. While most vacant large format spaces in the Portland
metro area will be released, so me properties have si gnificant site issues which may li mit any
potential re-occupancy by retail tenants.”

Given the history of releasing these spaces or rede  veloping the property , the most appropriate
question is how aggressive does Gresh am want to be in expediting the releasing/redevelopmen t
process?

Addressing Future Large Format Retail Vacancy:

The following approaches have been utilized by other co mmunities to address potential vacancy
of large format retail buildings devel oped in th e future. The first two approaches deal =~ with
releasing and reutilization of the structure. While releasing large format retail space  may be

* Fin al Rep ort o n Research for Big Box Retail/Su perstore Ordinance (City o f Lo s Ang eles); Rod ino
Associates, Oct. 2003.

 NAI Norris, Beggs & Simpson, Retail Report, Portland Metro Area, Fourth Quarter 2009

*1Csc

> New & Neville Real Estate Services

® Conversation with Mark New, New and Neville Real Estate

" Conversation with Sue O’Hallaran

8 Conversation with Mark New, New and Neville Real Estate
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difficult, it can be an effective tool to ¢ ombat commercial vacancies. This approach encourages
the reutilization of a structure, the continued use of existing m unicipal infrastructure and the
continuation of existing shoppin g travel patterns. The third appro ach below can include actions
as significant as demolition in response to a long-term ongoing vacancy.

A table detailing the ordinances evaluated is included as an attachment at the end of this
document. This table includes pertinent information about each community, applicability and
specific code language.

I. Eliminate Detrimental Lease Restrictions:

Many retailers insert clauses in to their leases allowing them to vacate the space under cert ain
conditions, such as low volum e of sal e or profit margin, while continuing to pay on the lease.
This allows the retailer to prevent a competitor from occupying the space and capture the market
share in the areas. So me communities have responded by creating regulations whose purpose i s
to speed re-occupancy of the space by prohibiti ng such leasing language. Certain ordinances
prohibit retailers fro m maintaining a lease if the property is vacated and allow or require th ¢
building to be marketed once vacated. Othe rs prohibit com petition clauses or restrictive
covenants if the building is vacated.

Peachtree City, GA, a small community of 35,000 people on the outskirts of Atlanta’s metro
area, established a large format retail o rdinance, which includes a require ment that leases for
spaces over 10,000 square feet allow the building ow ner to release the property if the retailer
voluntarily vacates the structure. Additionally, a copy of the lease shall be provided to the
city attorney.

Forsyth County, GA, arapidly growing county in suburban At lanta, prohib its the use of

lease restrictions which prevent the building owner from marketing the property in the event
of voluntary vacancy in spaces over 75,000 square feet. It also allowsth espacetob e
occupied by any use permitted in the zoni ng code, disallowing co mpetition clauses after
vacancy. The ordinance also requires a pl an for building re moval or a daptive reuse

(including release or sale of property) within 24 months of vacan cy. The owner must also
provide security patrols on the site to deter vandalism or other crime.

Reno, NV, requires lease s of spaces w ith footprints larger than 50,000 square feet to allow
the building owner to immediately market the building and eliminate any competition clauses
upon the large format retailer vacating the building. This ordinance is also relatively new and
has been used onl y once. The developm ent community was originally resistant to the
requirement but has accepted it and the ordina nce has not fac ed legal chall enges. R eno’s
major is sue c urrently is vacant large format retail spaces that were developed prior to the
adoption of the ordinance. In response, Reno is applying the same ordinance to reoccupied
spaces that require tenant improvements.

Evanston, WY, arural mountain to wn of 15,00 0 people, to ok a different approach and
negotiated a memorandum of unde rstanding directly with Wal mart. This document, an
adopted ordinance, required the large fo rmat retailer to assist in finding the city a new tenant
if the space is vacated.
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There c an be legal i ssues when ordinances attempt to regulate contracts bet ween t wo private
entities. The Contracts Cl ause’ would generally prohibit this; however, rese arch and precedents
suggest and reveal this is not an absolute bar to legality. In preliminary discussions with the City
Attorney’s office, this approach m  ay repr esent a legal methodology t o address vacancy.
However, a full legal opinion has not been est ablished and will ultimately depend of the final
ordinance language.

This approach has no u pfront or ongoing cost to Gresham , the developer or th e building owner
and eliminates potential encu mbrances to reoccupying the space. In discussions with local r eal
estate brokers, lease restrictions would likely be perceived as unnecess ary and detrimental since
developers and brokers are reluctant to give exclusivity clauses, but they may be required to make
the deal work. In discussions with The City of Reno’s planning office, staff indicated there was
resistance fr om the deve lopment co mmunity to this approach, but the y did n’t feel it would
prohibit development. T hey did indicate that the City did educational outreach to get  the
development community on-board with the approach.

The approach has other limitations and may be ineffective if the building owner has no interest in
filling the space. This may occur with a stand-al one project, in which the large retailer is not
acting as an anchor. T he retailer may conti nueto pa yrentto preventacom petitor fro m
occupying the space, in which case there is little motivation for the landlord to seek a new tenant.

2. Design for Future Occupancy:

Because there are fewer potential tenants for la rge format retail spaces, certain communities are
requiring new retail proposals to show how the building could be reutilized if vacated, including
potential compartmentalization for occupancy by multiple users. This common strategy, which is
often included within design standards, is frequently used in conjunction with lease restrictions or
bonds/fees.

Bozeman, MT (small isolated city of 28,000), Olympia, WA (city of 48,000 in small metro
area), and Reno, NV (large city of 220,000) have similar ordinances which requires
proposals to be accompanied by documents that show the developm ent could acco mmodate
multiple future tenants. Bozeman’s regulati ons are applicable to spaces of 40,000 square
feet, Oly mpia’s depend on the zoning distri ct and take effect b etween 25,000 and 60,000
square feet, and Reno’s ordinance is applicab le to build ings with a 50,00 0 square foot
footprint. These ordinancesr  equire docu mentation of a potential arra ~ ngement of a
subdivided b uilding interi or, the com partmentalization of m echanical, electrical and other
building s ystems, how th e facade could be modified to acco mmodate multiple entries and
how the parking area and walkways would serve the tenants.

These ordinances focused on reducing the scale of the space to be acco mmodated by smaller
tenants, not r e-occupancy by tenants of similar size. While reoccupation of the structure with
smaller tenants would address many of the issues associated with vacancy, it would not address
all of them. If there are o ther small businesses on the site, the re placement of an anchor and its
associated traffic generation with sm all retail tenants without major drawing power may do little
to support the existing businesses.

? The Contracts Clause, found within the United States Constitution, forbids any state (and therefore local
government) from passing a law that retroactively impairs the obligation of contracts.
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Staff has been unable to locate any information ad dressing the costs associat ed with this type of
requirement from the subject communities. For most elements of these ordinances, the applicant
is required only to detail how improvement could be made, rather than make actual changes in the
construction strategy. Compartmentalizing the mechanical systems, which is one of the elements
of the ordina nces, would likely increase the deve lopment cost; however, the magnitude of this
change is unknown. Renovations of  alarge fo rmat retail building for new occupancy has
tremendous variability depending on the new use and scale of improvements, from $5 to over $90
per square foot."

3. Bonds and Fees:

Several municipalities require developers to post bonds or pay fees as part of the approval process
to be utilized for a variety of activities if the building becomes vacant. The most well known is
the demolition bond, which would be e xecuted to fund demolition of the struc ture if it remains
vacant for a specified period of tim e. Other ty pes of bonds are less aggre ssive and focus on
maintenance of the site and structure.

Oakdale, CA, a city of 20,000 15 miles fro m Mo desto, CA, reserves the right to requir e
demolition bonds for buildings over 100,000 square feet. The bonds would be carried for the
life of the bu ilding (or a length of tim e specified in a developers agreement) and would be
executed after 12 consecutive m onths of vacan cy. These bonds would cover the cost of
demolition as well as costs associated with maintaining vacant sites. Oakdale has never had
to utilize thi s ordinance since no large format retail has been developed since adoption.
Buckingham Township, PA, requires a similar bond.

Newberg, OR, a small city of 21,000 within the Portland metro area, requires a surety bond
equal to 1% of the im provement value of th e proposed development if greater than 40,00 0
square feet. If the building is vacant for one year, the bond may be executed to fund property
maintenance; Newberg also may execute the bond ear ly if the bu ilding or site is neglected.
The bond may also be used as an incentive for future tenants, funding application and permit
fees, landscaping and facade improvements. Newberg has also not utilized this ordinance.

Wauwatosa, W1, a first t ier urban sub urb of Milwaukee, WI, re quires retail developm ent
over 50,000 square feet to contrib ute $.20 per square foot to t he City’s Land Conservation
Fund. Ifvacated, the buil ding owner must submit a plan to reuse or dem olish the building.

The Plannin g Commission may extend the amount of tim e required for re-occupanc y or if
unsatisfied with the reutilization plan, may use the funds to raze the structure.

Bonds and f ees have positive and negative attri  butes that should be underst ood priorto any
adoption of a requirement. In or der to utilize bonds or fees to address vacancy, Gresham would
need to ident ify what specifically should be paid, when to util ize the funds (period of vacancy )
and how long to maintain the bond.

The long-term nature of these bonds and their significant costs will likely make them difficult for
developers to obtain, and potentiall y more diffi cult to execute. In discussions with multiple

' Big Box Reuse; Julia Christensen, 2008. Information gathered from multiple case studies in the book. In
these cases, the large format spaces were converted to a primary use other than retail.
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bonding firms'', staff learned there is littl ¢ existing knowledge of these types of bonds in Oregon
and due to the on-going nature and the probabilit y of execution, the costs would likely be very
high. The rates, while based on the credit worthiness of the bond holder, would likely be between
3 and 5% annuall y, and the bonding com pany may require a significant i nitial deposit (one
company quoted up to a 100% deposit). For example, a dem olition bond for a 100,000 square
foot building would likely be around $1,000,000, with an annual cost of $30,000 to $50,000.

These bonds would also likely be structured with a one-year term with annual renewals. This
provides the bonding company an annu al evaluation of the proper ty and potentially a m ethod to
get out of what they perceive to be a bad inv estment. This raises another issue with bonds; what
is the City’s recourse if a property is unable to renew their bond?

Since bonds also establish a finite and potentially brief period to release the propert y, building
owners may be less discri minating about tenant selection, which can result in the introducti on of
marginal or i nappropriate tenants into otherwise successful retail environments. The relat ively
short time period typically found in the se bonds may be inappropriate if requiring demolition. A
re-occupancy time period of two to three years for a large format retail space is not atypical in the
Portland metro area.

Demolition bonds could potentiall y have several ot her issues. For exam ple, lenders may be
reluctant to provide capital to projects which could be dem olished in a brief period of time if
vacated. Additionally , the current eco nomic cl imate has caused a dram atic i ncrease in large
format retail vacancy, resulting from decreased consumer spending. While many argue the nation
is over-retail ed, one would anticipate the re-o  ccupancy of m any of these buildings as the
economy improves. The short tim eline of these bonds could have resulted in the dem olition of
many buildings which still had significant life and economic value left in the structures.

Because of t hese complications with bonds, Wauwato sa, W1, elected to require a simple fee of
$.20 per square foot which would be paid to the City’s Land Preservation Fund.

These bonds or fees could also be used to fund additi onal police patrols, limiting the potential for
vandalism and other crimes which give the perception of disinvestment.

" Phone discussions with Assurety NW, Insco Dico May 2010;
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